DE 99- 035
NEwW ENGLAND ELECTRI C SYSTEM

Petition Regarding Proposed Merger between
NEES and National Gid Goup plc

Order on Motion for Rehearing

ORDER NO 23,353

November 29, 1999

APPEARANCES: Carlos A Gavilondo, Esg. and Thomas G
Robi nson, Esq. Attorneys for New Engl and Energy System Conpani es;
Scott J. Mieller, Esq. and Paul Connolly of LeBoeuf, Lanb, G eene
& MacRae, LLP for National Gid Goup; Wnn E. Arnold, Esqg.,
Assi stant Attorney General, for the Governor's Ofice of Energy
and Community Services; Mchael W Holnes, Esq. for the Ofice of
Consuner Advocate, representing residential ratepayers; Dennis A
Hebert for the Canpaign for Ratepayers Rights; Rep. Jeb E
Bradley; Tinothy W Fortier for the Business & Industry
Associ ati on of New Hanpshire; Larry S. Eckhaus, Esq. for the
Staff of the New Hanpshire Public Utilities Conmm ssion; and Gary
Epl er, Esq., Conm ssion General Counsel.

| . PROCEDURAL HI STORY

Thi s proceedi ng concerns the proposed acqui sition of
New Engl and El ectric System (NEES), parent conpany of Ganite
State Electric Conpany (GSEC), by National Gid Goup plc (NGG.
On March 19, 1999, NEES and NGG gave the Conm ssion formal notice
of the merger and represented that the acquisition would have no
adverse effect on New Hanpshire ratepayers. In Order No. 23,202
(April 21, 1999), we concluded that we had authority to conduct
further proceedi ngs notw t hstandi ng the Conpani es

representation. Hearings were held on June 24 and 25, 1999.
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On Cctober 4, 1999, we issued O der No. 23, 308,
approvi ng the proposed nerger. W further declined to inpose a
bl anket prohibition on NGG recovery, through rates charged to
GSEC custoners in New Hanpshire, of sone portion of the
acquisition premum i.e., the sumin excess of NEES book val ue
that NGG has agreed to pay NEES sharehol ders. W concl uded that
the issue was not ripe for consideration because the Conpanies
wer e not seeking recovery of the acquisition premumin the
docket and further indicated that such an issue is properly
considered in the context of a rate case. However, we expressed
concerns about whether NGG coul d ever denonstrate circunstances —
e.g., savings to customers related to the nmerger — that would
justify recovery of the acquisition premum and we directed NGG
or its subsidiaries to ask the Comm ssion to take adm nistrative
notice of the record in this docket in the event NGG or its
subsi di ari es ever seek recovery of any portion of the acquisition
prem um from New Hanpshire ratepayers. Conmm ssioner Brockway
i ssued a separate opinion concurring in part and dissenting in
part.

Now pending is a notion for rehearing filed by the
O fice of Consunmer Advocate (OCA). According to OCA, approving
the nerger without a condition ruling out acquisition prem um
recovery is in derogation of the applicable "no net harnf test
because such an approval | eaves ratepayers open to the risk of

being required to pay sone portion of the acquisition premumin
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the future. OCA further contends that we inproperly | eave
rat epayers exposed to "adverse risk"” by not using this occasion
to offset GSEC s previously approved stranded cost recovery to
reflect the gain received by NEES sharehol ders on the sale of
their conpany to NGG  According to OCA, we have the authority to
do this under the electric utility restructuring statute, RSA
374-F.

Granite State Taxpayers (GST) has advised the
Comm ssion by letter that it supports OCA's rehearing notion.
However, GST states that it does not seek a reversal or
reconsi deration of the substantive determ nations already nade,
but nerely requests "clarification that nothing in the
Comm ssion's decision allows for the addition of the acquisition
premumto the distribution rate base wi thout further Comm ssion
action" or controls how the Comm ssion would treat other nerger
transactions presenting different circunstances.

NEES and NGG oppose OCA's notion. The Business &
| ndustry Associ ati on of New Hanpshire has indicated that it does
not support OCA's rehearing request. Staff has not taken a

position, nor have any of the other intervenors.

1. COW SSI ON ANALYSI S

We discern no basis for rehearing. On the issue of
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whether it is necessary for us to rule out recovery of any
portion of the acquisition premumin order to approve the
proposed nerger under the "no net harni test and any ot her
applicable |l egal principles, OCA raises no argunents that were
not fully considered in our previous opinion.

I n essence, OCA contends that it is only equitable to
require ratepayers and shareholders to share the gain on the sale
of profitable assets when they are sharing the | oss, through
stranded cost recovery, fromthe sale of GSEC s generation assets
at | ess than book value. To the extent that OCA's argunent is
grounded in RSA 374-F, we agree that the electric utility
restructuring statute provides us with the authority to revisit
the issue of GSEC s stranded cost recovery in appropriate
ci rcunst ances as noted below. See RSA 374-F:3, Xl (a)

(aut hori zing stranded cost recovery in context of rates that are
"equi tabl e, appropriate, and bal anced"); (c) (obligating
utilities "to take all reasonable neasures to mtigate stranded
costs"); (d) (noting that stranded costs nust be determ ned on
net basis and "should be reconciled to actual electricity market
conditions fromtime to tinme"); see also RSA 374-F: 4, VI ("The
comm ssion is authorized to allow utilities to collect a stranded
cost recovery charge, subject to its determ nation in the context
of a rate case or adjudicated settlenent proceeding") (enphasis

added). Wien we approved GSEC S proposed restructuring
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settlenment in Docket No. DR 98-012, we indicated that the
Comm ssion’s review of the divestiture of NEES nucl ear assets
will include a review of stranded costs under RSA 374-F:3, Xl I|.
Order No. 23,041, 83 NHPUC 532 at 553 (1998). This will also
provi de an appropriate opportunity to consider what effect, if
any, that the gain on the sale of NEES would have on the anount
of stranded costs associated with GSEC s share of NEES nucl ear
assets in the dockets that review the sale of those nuclear
assets. In addition, to the extent necessary, in response to
GST' s request, we hereby clarify that nothing in our decision
allows for the addition of an acquisition premumin rates
wi t hout further Comm ssion action.

Based upon the foregoing, it is hereby

ORDERED, that the pending notion for rehearing is
GRANTED to the extent clarified above and that the notion for

rehearing i s otherw se DEN ED
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By order of the Public Uilities Conmm ssion of New

Hanpshire this twenty-ninth day of Novenber, 1999.

Dougl as L. Patch Susan S. Gei ger
Chai r man Comm ssi oner

Separate Opi ni on By Conmm ssi oner Br ockway

Comm ssi oner Brockway concurs in this opinion to the extent

of the clarifications contained therein.

Nancy Brockway
Commi ssi oner

Attested by:

Thomas B. Getz
Executive Director and Secretary



